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1.

These are two appeals by assessee for Assessment Years [AY]

2007-08 & 2008-09 which assails separate orders of first appellate
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authorities. Since, issues are common in both the appeals, we dispose-
off the same by way of this common order for the sake of convenience
and brevity. First we take up ITA No. 7811/Mum/2010 which is appeal for
AY 2007-08 and contest the order of Ld. Commissioner of Income Tax
(Appeals)-8 [CIT(A)], Mumbai dated 01/09/2010 qua confirmation of
disallowance on account of foreign travelling expenses, adhoc
disallowance against telephone and motor car expenses, and addition
against certain commission income.

2.1 Briefly stated, the assessee being resident individual engaged in
wholesale business of textile under proprietorship concern namely
Mahesh Trading Company and in the business of share trading was
assessed u/s 143(3) for impugned AY on 16/12/2009 at Rs.2,08,75,810/-
after certain additions / disallowances as against returned income of Rs.
1,96,31,796/- filed by the assessee on 31/10/2007. The disallowances /

additions, which are subject matter of this appeal, are as follows:

No. | Nature of Addition Amount (Rs.)

1. Commission Income 2,06,258/-

2. Foreign Travelling Expenses | 3,38,859/-

3. Telephone Expenses 1,09,966/-

4. Motor Car Expenses 1,13,306/-
Total

2.2 The addition against commission income was made since the
assessee claimed TDS credit of Rs.24,084/- deducted by Kurlon Limited
on commission of Rs.4,29,306/- whereas the assessee offered only an
amount of Rs.2,23,048/- against the same on the premises that it was
following cash system of accounting and the balance amount was not
received during the year. However, not convinced, Ld. AO noted that the



ITA Nos. 7811/Mum/2010 & 866/Mum/2015

pasosamont Ve 00L 03 R
assessee was following mercantile system of accounting and full TDS
credit was claimed by the assessee and therefore, added the differential
amount of Rs.2,06,258/- to the income of the assessee.

2.3 The addition of foreign traveling expenses pertained to travelling
expenses of the assessee to New York which comprised of
Rs.1,72,291/- as fare expenses and Rs.1,66,568 as other expenses. The
assessee explained that the trip was for a duration of 11 days and
undertaken by the proprietor to procure the export orders as well as
facilitating import of fabrics and therefore, allowable business
expenditure. However, Ld. AO noted that the assessee visited Las
Vegas, a well known tourist place and therefore a pleasure trip only and
further, the assessee could not prove fulfillment of conditions of Section
37 and therefore, not allowable to the assessee.

2.4 Further, the assessee claimed Telephone Expenses of
Rs.4,39,863/- against multiple telephone connections few of which stood
in the name of assessee’s son and therefore, Ld. AO disallowed 25% of
the same to account for personal element in the same. Similar adhoc
disallowance of 25% was made against motor car expenses of
Rs.4,53,226/- claimed by the assessee.

3. Aggrieved, the assessee contested the same with partial success
before Ld. CIT(A) vide impugned order dated 01/09/2010 where the
addition against foreign travelling expenses got confirmed whereas
adhoc disallowance of 25% against telephone and motor car expenses
was reduced to 15% with credit of suo-moto disallowance of Rs.61,434/-
made by the assessee. The addition against commission income was

confirmed on the premises that the assessee was not consistently
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following cash method of accounting in respect of receipts and
expenditure. Aggrieved, the assessee is in further appeal before us.

4. The Ld. Representative for the Assessee [AR] while drawing our
attention to the documents placed in the paper book, contended that
foreign travelling was undertaken by the proprietor himself only and the
same pertained to trip to New York only and not to Singapore as wrongly
noted by lower authorities. Further, the son of the assessee never
accompanied the assessee on this trip and the trip was undertaken for
business purposes since the assessee took samples of material with him
to procure export order. Theses samples were duly procured by the
assessee against invoices and therefore the expenses were allowable in
terms of Section 37(1). Regarding addition against commission income,
Ld. AR contended that the said commission was received by the
assessee in the next AY i.e. 2008-09 and offered to tax in that year and
therefore, addition thereof in the impugned AY was not justified. The Ld.
AR further contended that adhoc disallowance of 15% against telephone
and motor car expense was on the higher side.

5.  Per contra, Ld. DR contended that all the issues have fairly been
settled by Ld.CIT(A) on factual matrix and hence, do not require any
further interference.

6. We have heard the rival contentions and perused relevant material
on record. So far as the adhoc disallowance of 15% against telephone
and motor car expense is concerned, we find the same to be fair and
reasonable since personal element in the same could not be ruled out.
Moreover, the credit of suo-moto disallowance made by the assessee

has already been granted to him by Ld. CIT(A). Therefore, the same
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being quite fair and reasonable stands confirmed. This ground of
assessee’s appeal stands dismissed.
7. Regarding addition of commission income, the assessee has
contended that the same has been offered by the assessee in
immediately next AY and therefore, addition thereof in the impugned AY
would result into double taxation. We agree with the said contentions.
However, the lower authorities have noted that the assessee is not
consistent in following cash system of accounting with respect to receipts
& expenditure and therefore, we confirm this addition of Rs.2,06,258/- in
impugned AY. As a logical consequence, the same could not be taxed in
AY 2008-09. Therefore, while confirming this addition, we restore the
matter back to the file of Ld. AO with a direction to delete the same form
AY 2008-09 after verifying the fact that the same has been offered in AY
2008-09. Technically, this ground of assessee’s appeal stands dismissed
but the assessee would get relief thereof in AY 2008-09 subject to
verification by Ld. AO and hence the same is, in fact, tax neutral.
8. Regarding addition against foreign travelling, it is the prime
condition of Section 37 that the expenditure should be incurred wholly
and exclusively for the purpose of business carried out by the assessee.
Notwithstanding the place of visit or the person who made the visit, the
onus is on assessee to show fulfillment of this prime condition. The
contentions raised before us by Ld. AR, in this regard, are merely bald
assertions without any cogent material or documentary evidences. The
onus was on assessee to establish that the foreign travelling expenses
incurred were for the purpose of business, however, the same, in instant

case has remained un-discharged. Therefore, this additions stands
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confirmed and resultantly, this ground of assessee’s appeal stands

dismissed.

9. Ground No. 5 assails imposition of interest u/s 234B. The same
being mandatory and consequential in nature and hence, do not require
our interference and therefore, dismissed.

10. In nutshell, the assessee’s appeal stands dismissed.

11. Now, we take up ITA No. 866/Mum/2015 which is appeal for AY
2008-09 and contest the order of Ld. Commissioner of Income Tax
(Appeals)-8 [CIT(A)], Mumbai dated 07/01/2011. The solitary issue
involved in this appeal is addition of foreign travelling expenses claimed
by the assessee. Ground No. 2 contests imposition of interest u/s 234B.
The same being mandatory and consequential in nature do not require
our interference and therefore, dismissed.

12. In this year, the assessee, in similar manner, claimed foreign
travelling expenses of Rs.7,01,509/- which were disallowed by Ld. AO
and confirmed by Ld. CIT(A). The assessee, on similar lines, has
assailed addition thereof before us.

13. Upon perusal of documents placed on record, we find that in this
year the assessee has produced a letter dated 11/07/2007 from one of
his foreign customer namely Linens ‘N’ Essentials, INC. New York. In the
said letter addressed to Mahesh Trading Company, the customer while
making a reference to recent visit of assessee to the office of the
customer, expressed inability to place the order on the premises that the
quoted price were on the higher side. Further, the break-up of foreign
travelling expenses reveals that the amount of Rs.3,48,176/- pertains to

visit of assessee’s son to USA for 16 days and the balance amount of
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Rs.3,53,333/- pertains to visit of assessee and his son to Mauritius for 7
days. Therefore, in this case, the assessee is able to produce some
documentary evidences, though feeble, on record. Therefore, from the
point of reasonableness, we are inclined to allow the claim of the
assessee to the extent of Rs.3,48,176/- and confirm the balance
additions. The Ld. AO is directed to re-compute the assessed income in
terms of this order and also make suitable adjustments as per para-7, if
found admissible after verification.
14. Resultantly, the assessee’s appeal stands partly allowed.
15. To sum up, ITA No. 7811/Mum/2010 stands dismissed whereas
ITA No.866/Mum/2015 stands partly allowed.

Order pronounced in the open court on 04" October, 2017.
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